
268 

36 CFR Ch. XI (7–1–05 Edition) § 1120.38 

with any cateogory of appeals or any 
individual appeals. 

(d) A determination denying an ap-
peal from an initial denial must— 

(1) Be in writing; 
(2) State which of the exemptions in 

5 U.S.C. 552(b) apply to each requested 
existing record; 

(3) State the reason(s) for denial of 
the appeal; 

(4) State the name and position of 
each A&TBCB officer or employee who 
directed that the appeal be denied; and 

(5) State that the person whose re-
quest was denied may obtain de novo 
judicial review of the denial by com-
plaint filed with the district court of 
the United States in the district in 
which the complainant resides, or in 
which the agency records are situated, 
or in the District of Columbia, pursu-
ant to 5 U.S.C. 552(a)(4). 

§ 1120.38 Time allowed for action on 
appeals. 

(a) Except as otherwise provided in 
this section, as soon as possible and 
not later than the twentieth working 
day after the day on which the Free-
dom of Information Officer receives an 
appeal from an initial denial of a re-
quest for records, the General Counsel 
shall issue a written determination 
stating which of the requested records 
(as to which appeal was made) will and 
which will not be disclosed. 

(b) The period of 20 working days 
shall be measured from the date an ap-
peal is first received by the Freedom of 
Information Officer. 

(c) The General Counsel may extend 
the basic 20-day period established 
under paragraph (a) of this section by a 
period not to exceed 10 additional 
working days if— 

(1) He or she notifies the Freedom of 
Information Officer; 

(2) He or she notifies the requestor in 
writing within the basic 20-day period 
stating the reasons for the extension 
and the date by which he or she expects 
to be able to issue a determination; 

(3) The extension is reasonably nec-
essary to properly process the par-
ticular request; and 

(4) One or more of the following un-
usual circumstances require the exten-
sion: 

(i) There is a need to search for and 
collect the records from field facilities 
or other establishments that are sepa-
rated from the office processing the ap-
peal; 

(ii) There is a need to search for, col-
lect, and/or appropriately examine a 
voluminous amount of separate and 
distinct records which are demanded in 
a single request; or 

(iii) There is a need for consultation 
with another agency or among two or 
more components of the A&TBCB. The 
General Counsel must conduct the con-
sultation with all practicable speed. 

(d) No extension of the 20-day period 
may be issued under paragraph (c) of 
this section which would cause the 
total of all such extensions and of any 
extensions issued under § 1120.33(c) to 
exceed 10 working days. 

§ 1120.41 Exempt documents. 
(a) Generally, 5 U.S.C. 552(b) estab-

lishes nine exclusive categories of mat-
ters which are exempt from the manda-
tory disclosure requirements of 5 
U.S.C. 552(a). No request under 5 U.S.C. 
552 for an existing, located, unpub-
lished record in the A&TBCB’s control 
may be denied by any A&TBCB office 
or employee unless the record contains 
(or its disclosure would reveal) matters 
that are— 

(1) Specifically authorized under cri-
teria established by an Executive order 
to be kept secret in the interest of na-
tional defense or foreign policy and 
which are in fact properly classified 
pursuant to the Executive order; 

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy; 

(3) Specifically exempted from disclo-
sure by statute; 

(4) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential; 

(5) Interagency or intra-agency mem-
orandums or letters which would not 
be available by law to a party other 
than an agency in litigation with the 
agency; 

(6) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(7) Investigatory records compiled for 
law enforcement purposes, but only to 
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the extent that the production of such 
records would— 

(i) Interfere with enforcement pro-
ceedings; 

(ii) Deprive a person of a right to a 
fair trial or an impartial adjudication; 

(iii) Constitute an unwarranted inva-
sion of personal privacy; 

(iv) Disclose the identity of a con-
fidential source and, in the case of a 
record compiled by a criminal law en-
forcement authority in the course of a 
criminal investigation or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the con-
fidential source; 

(v) Disclose investigative techniques 
and procedures; or 

(vi) Endanger the life or physical 
safety of law enforcement personnel; 

(8) Contained in or related to exam-
ination, operating, or condition reports 
prepared by, on behalf of, or for the use 
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or 

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. 

(b) The fact that the applicability of 
an exemption permits the withholding 
of a requested record (or portion of a 
record) does not necessarily mean that 
the record must or should be withheld. 
(See § 1120.42 Release of exempt docu-
ments.) 

§ 1120.42 Release of exempt docu-
ments. 

(a) An A&TBCB office may, in its dis-
cretion, release requested records de-
spite the applicability of one or more 
of the exemptions listed in § 1120.41 
(a)(2), (5), or (7). Disclosure of such 
records is encouraged if no important 
purpose would be served by with-
holding the records. 

(b) Though the policy of the A&TBCB 
is to honor all requests, as indicated in 
§ 1120.21(a), there are circumstances 
when the A&TBCB will not disclose a 
record if one or more of the FOIA ex-
emptions applies to the record. The ex-
emptions usually in such cir-
cumstances are exemptions (2), (3), (4), 
(6), (8) and (9). In these cases, where the 
A&TBCB has withheld a requested 
record, or portions thereof, the 

A&TBCB will disclose the exempted 
record when ordered to do so by a Fed-
eral court or in exceptional cir-
cumstances under appropriate restric-
tions with the approval of the Office of 
General Counsel. 

Subpart E—Copies of Records and 
Fees for Services 

§ 1120.51 Charges for services, gen-
erally. 

(a) It shall be the policy of the 
ATBCB to comply with requests for 
documents made under the FOIA using 
the most efficient and least costly 
methods available. Requesters will be 
charged fees, in accordance with the 
administrative provisions and fee 
schedule set forth below, for searching 
for, reviewing (in the case of commer-
cial use requesters only), and dupli-
cating requested records. 

(b) Categories of requesters. For the 
purpose of standard FOIA fee assess-
ment, the four categories of requesters 
are: Commercial use requesters; edu-
cational and non-commercial scientific 
institution requesters; requesters who 
are representatives of the news media; 
and, all other requesters (see § 1120.2 (l) 
through (o), Definitions). 

(c) Levels of fees. Levels of fees pre-
scribed for each category of requester 
are as follows: 

(1) Commercial Use Requesters— 
When the ATBCB receives a request for 
documents which appears to be a re-
quest for commercial use, the Board 
may assess charges in accordance with 
the fee schedule set forth below, which 
recover the full direct costs of search-
ing for, reviewing for release, and du-
plicating the records sought. Costs for 
time spent reviewing records to deter-
mine whether they are exempt from 
mandatory disclosure applies to the 
initial review only. No fees will be as-
sessed for reviewing records, at the ad-
ministrative appeal level, of the ex-
emptions already applied. 

(2) Educational and Non-Commercial 
Scientific Institution Requesters—The 
ATBCB shall provide documents to re-
questers in this category for the cost of 
reproduction alone, in accordance with 
the fee schedule set forth below, ex-
cluding charges for the first 100 pages 
of reproduced documents. 
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